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COHEN, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed. Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other

case.
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Respondent determ ned deficiencies and penalties as foll ows:

Penal ty
Year Defi ci ency Sec. 6662(a)
2005 $8, 601 $1, 720. 20
2006 5, 442 1, 088. 40

After concessions, the issues remaining for decision are: (1)
Whet her petitioners are entitled to deduct a casualty |loss for
2005 relating to damage to their real property and (2) whether
petitioners are liable for penalties under section 6662 for 2005
and 2006. All section references are to the Internal Revenue
Code (Code) in effect for the years in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

Backgr ound

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioners resided in Indiana at the tine the petition was
filed.

Robert David Wierth (petitioner) and Cynthia Werth
purchased a honme in Newburgh, Indiana, in 1989. The two-story
house has an attached three-car garage and is on a wooded | ot of
approxi mately 1 acre.

During the years in issue, petitioner taught graduate
courses in accounting at various online universities and was

licensed as a certified public accountant (C.P.A ). Petitioner
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performed many of his duties as an adjunct instructor froma hone
office in petitioners’ residence.

DeVry University, one of petitioner’s enployers, paid
petitioner’s earnings to Wierth Asset Managenent, LLC (Wierth
Managenment), a limted liability conpany petitioners formed in
2000 and classified as a partnership for Federal tax purposes.
Petitioners each owned 50 percent of Wierth Managenent. Fromthe
time it was formed through the years in issue the ownership
structure of Wierth Managenent did not change.

On Novenber 6, 2005, petitioners’ property, both |ot and
i nprovenents, suffered damage as a result of a tornado.
Petitioners filed a clai munder their homeowners insurance policy
for the sustained damage. The policy had a $500 deducti bl e, and
petitioners received insurance reinbursenments totaling $37, 524.
Petitioners paid outside contractors $27,353 for cleanup and
repairs followng the tornado. Petitioner cleaned up part of the
property over the course of the next several years.

Petitioners jointly filed their self-prepared Form 1040,

U.S. Individual Incone Tax Return, for 2005. On Form 4684,

Casual ties and Thefts, included with their Form 1040, petitioners
clainmed a casualty | oss of $40,355 relating to their residence
and a casualty loss relating to a damaged vehicle. Werth
Managenent al so clained a casualty | oss deduction of $7,121 for

petitioners’ residence on the 2005 Form 1065, U.S. Return of
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Partnership I nconme, that petitioner prepared as he believed this
was necessary because he used a portion of the residence as a
home offi ce.

Petitioners’ 2005 Form 1040 indicates that they determ ned
t he anobunt of the real property casualty |loss using a fair narket
val ue of $229,500 for the real property before the tornado and
$157, 250 after the tornado, |ess $31,895 in insurance proceeds.
Petitioner calculated these val ues using his own research and
personal estimates of the financial damage caused by the storm

On the Wierth Managenent Forns 1065 for 2005 and 2006,
numer ous ot her deductions were clainmed for purported business
expenses, including television service, travel, and neals and
entertai nment. These deductions reduced the inconme from Wierth
Managenment that passed through to petitioners and was reported on
t heir 2005 and 2006 Forns 1040.

In 2008, the Internal Revenue Service (IRS) exam ned
petitioners’ returns for 2005 and 2006. During the course of the
exam nation, petitioner hired an appraiser to determ ne the val ue
of the Indiana real property both before and after the tornado.
The apprai ser had not personally appraised the property before
t he damage occurred and relied on the statenents petitioner nade
regarding its previous condition. The appraiser ultimtely
determ ned that the market value of the property before the

t ornado was $250, 000 and after the tornado was $117, 000. The
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apprai sal report included nunerous errors, including msstating
the cal cul ations for the pre-tornado value of the real property
as totaling $220,000 and $240,000 at different points in the
report.

The I RS sent petitioners a notice of deficiency on Septenber
16, 2009. 1In the notice, the IRS determ ned that petitioners
sustai ned the full anmpbunt of the loss clainmed for their vehicle
and $16, 363.90 of the loss claimed for the real property for
2005. The I RS disall owed deductions that Werth Managenent
claimed for 2005 and 2006 that resulted in an increase to
petitioners’ inconme as reported on their 2005 and 2006 Forns
1040.

Petitioners provided docunentati on as substantiation for
sone of the clai ned expenses, and respondent conceded t hat
petitioners were entitled to sone deductions beyond what was
allowed in the notice. During the trial, petitioners conceded
that they were not entitled to the remaining claimed deductions
for 2005 and 2006, with the exception of the casualty | oss
deduction for their real property clainmed for 2005.

Di scussi on

Casualty Loss Deduction Relating to Real Property for 2005

The parties agree that petitioners sustained a casualty | oss
in 2005 within the neaning of section 165(c)(3). That section

provides that, in the case of an individual, the deduction under
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section 165(a) shall be limted to “l osses of property not
connected with a trade or business or a transaction entered into
for profit, if such |losses arise fromfire, storm shipweck, or
ot her casualty”. Sec. 165(c)(3). Deductions for casualty |osses
are limted to those not conpensated for by insurance or
ot herwi se. Sec. 165(a). Respondent agrees that petitioners’
property suffered danage froma severe tornado and as a result
petitioners’ property |ost value. However, respondent disputes
petitioners’ assertion that they are entitled to a greater
deduction for 2005 for casualty loss than was allowed in the
noti ce of deficiency.

The amount of a casualty | oss deduction is generally
conputed as the excess of the fair market value of the property
i mredi ately before the casualty over the fair market val ue of the
property immedi ately after the casualty, limted by the adjusted

basis of the property. Helvering v. Onens, 305 U. S. 468 (1939);

MIlsap v. Comm ssioner, 46 T.C 751 (1966), affd. 387 F.2d 420

(8th Gr. 1968); sec. 1.165-7(b)(1), Income Tax Regs. These
respective values “shall generally be ascertained by conpetent
appraisal.” Sec. 1.165-7(a)(2)(l), Income Tax Regs.
Alternatively, the amount of a casualty |oss may be established
by reasonable repair costs paid to restore property to its
precasualty condition. Sec. 1.165-7(a)(2)(ii), Incone Tax Regs.

The cost of repairs alternative, however, nust be cal cul ated
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using the actual repair costs, not estinmates. Lanphere v.

Comm ssioner, 70 T.C. 391, 396 (1978).

As a general rule, taxpayers have the burden of proving that
they are entitled to the deductions that they claim Rule

142(a); New Colonial lce Co. v. Helvering, 292 U S. 435, 440

(1934). Under section 7491(a), the burden of proof shifts to
respondent if petitioners conplied with requirenents to
substantiate an item nmintained all required records, and
presented credi bl e evidence as to a factual issue. Petitioners
have not done so, and thus the burden has not shifted.

For 2005 petitioners divided the real property casualty | oss
deduction they cl ai ned between their Form 1040 and the Form 1065
that was filed for Wierth Managenent. Petitioners have presented
no evi dence and nade no argunent that any portion of their
I ndi ana real property was the property of a business entity. W
agree with respondent that the property and the casualty | oss
wer e personal

Essentially, petitioners present three nmethods of val uation
to justify their assertion that the casualty | oss was greater
than the anmount that the IRS allowed in the notice of deficiency.
First, petitioners argue that the costs of clearing fallen trees
fromthe property exceeded the all owed deduction. Petitioner
testified that he received several estimtes of approxi mately

$50, 000 to clean up what he clainms is only 20 percent of the
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property, with the remaining 80 percent already addressed by
petitioner hinmself. |If repair costs are to be used as an
al ternative nethod of valuation, the taxpayer nust substantiate
the actual costs, not nerely provide estinmates. Farber v.

Comm ssioner, 57 T.C. 714, 719 (1972); sec. 1.165-7(a)(2)(ii),

I ncone Tax Regs. The only actual unconpensated expenditure
petitioner clainmed to have made was $8,950 to a | andscapi ng
conpany to clear sone fallen trees and debris in 2006.
Petitioners did not present any receipt into evidence to
substantiate this or any other expense relating to the cl eanup of
their property. The evidence presented is insufficient to
justify a casualty loss for 2005 hi gher than the deduction
allowed in the notice of deficiency.

Second, petitioner argues that his estimate of the damages
used to derive the figure as reported on the tax returns is
accurate. Although petitioner argues that he used a
“sophi sticated” appraisal nethod, his description of how he
arrived at the values used is riddled with approximtions that
are not substantiated by any evidence other than petitioner’s
flat assertions.

Petitioner clains that he began wwth a fair market value for
the property before the tornado of $250,000. He concl uded that
the property lost 10 percent of its val ue because of a decrease

in the property’s aesthetic value because of the fallen trees,
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which he admts is sinply a hypothesi zed value rather than a
justifiable calculation. He also subtracted $79,000 for “I ot
clearing costs” and $18,198 for “landscaping fix up costs” based
on the sane estinmates descri bed above. Finally, he subtracted
$28, 125 for “profit on real estate to cover high inherent risk”,
inall totaling $150,823 in |osses. These self-serving estimtes
di d not use any recogni zed nethod of real property valuation, are
only conjecture, and do not justify petitioners’ casualty |oss
deducti on beyond that allowed by respondent.

Petitioner also presented at trial photographs of the
property taken before the tornado and others taken after, which
show fallen trees and other damage. These photos are
insufficient to show the extent of the damage or to determ ne the
nmonet ary harm caused to the property by the casualty.

Third, petitioners offer as evidence an apprai sal conpleted
i n Novenber 2008. This appraisal, however, nerely serves as a
restatenent of petitioners’ unsubstantiated estimates. The
apprai ser did not personally evaluate the property before the
tornado damage and relied heavily on petitioner’s statenents to
justify the retrospective appraisal of the property. The
appraiser also relied on the estimtes petitioner obtained for
cl eanup and excavation costs descri bed above to determ ne the
value of the property immedi ately after the | oss. The

information petitioner provided to the appraiser is extrenely
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favorable to petitioners’ position as to the anmount of the

casualty loss and is not corroborated by any ot her evidence. W
need not consider an expert’s opinion when that expert is nerely

an advocate for one of the parties. See Estate of Halas v.

Comm ssi oner, 94 T.C. 570, 577 (1990). Furthernore, the

apprai sal report has nunerous errors, including calculations
showi ng the pre-tornado val ue of the hone as $220, 000, $240, 000,
and $250,000. Such errors call into question the reliability of
the appraisal, and thus the report does not provi de adequate
support for petitioners’ position. See, e.g., Knight v.

Comm ssi oner, 115 T.C. 506 (2000).

Petiti oner makes numerous accusations of inproper behavior
by IRS agents and attenpts to discredit the valuation the IRS
used during adm nistrative appeals. These argunents are
irrelevant. W review the nerits of the case de novo and do not
consider any record created during internal |IRS appeal s

procedures. See G eenberg’ s Express, Inc. v. Conm ssioner, 62

T.C. 324, 328 (1974).

Petitioners have not proven that the amount of the casualty
| oss sustained, after accounting for insurance proceeds, is
greater than the amount allowed in the notice of deficiency. W
therefore sustain respondent’s determnation as to the casualty

| oss deduction relating to the real property for 2005.



Secti on 6662(a) Penalty

Section 6662(a) and (b)(1) and (2) inposes a 20-percent
accuracy-rel ated penalty on any underpaynent of Federal incone
tax attributable to taxpayers’ negligence or disregard of rules
or reqgulations or substantial understatenent of incone tax.
Section 6662(c) defines negligence as including any failure to
make a reasonable attenpt to conply with the provisions of the
Code and defines disregard as any carel ess, reckless, or
intentional disregard. Disregard of rules or regulations is
careless if taxpayers do not exercise reasonable diligence to
determ ne the correctness of a return position that is contrary
to the rule or regulation. Sec. 1.6662-3(b)(2), Incone Tax Regs.
A substantial understatenent of inconme tax exists if the
under st at ement exceeds the greater of 10 percent of the tax
required to be shown on the return or $5,000. Sec.
6662(d) (1) (A .

Under section 7491(c), the Comm ssioner bears the burden of
production with regard to penalties and nust conme forward with
sufficient evidence indicating that it is appropriate to inpose

penalties. See Higbee v. Conm ssioner, 116 T.C. 438, 446 (2001).

However, once the Conm ssioner has net the burden of production,
t he burden of proof remains with the taxpayer, including the
burden of proving that the penalties are inappropriate because of

reasonabl e cause or substantial authority. See Rule 142(a);
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H gbee v. Conm ssioner, supra at 446-447. Considering the

i naccuracy of the itens on the returns and the anmounts of the

resul ti ng underpaynents of tax, respondent has satisfied the

burden of producing evidence that the penalties are appropriate.
The accuracy-rel ated penalty under section 6662(a) is not

i nposed with respect to any portion of the underpaynent as to

whi ch taxpayers acted with reasonabl e cause and in good faith.

Sec. 6664(c)(1l); H gbee v. Comm ssioner, supra at 448. The

deci sion as to whether taxpayers acted with reasonabl e cause and
in good faith is made on a case-by-case basis, taking into
account all of the pertinent facts and circunstances. See sec.
1.6664-4(b) (1), Incone Tax Regs.

Petitioners did not provide any evidence that they relied on
pr of essi onal advice. See sec. 6662(d)(2)(B). Petitioner admts
that the basis for the valuation of the property was his own
approach based on estinmates and intuition rather than any
accepted nmet hods of val uation or professional assistance.

Despite his background as an instructor in accounting and
licensed C.P. A, petitioner did not determ ne a reasonabl e val ue
for the danmage to the property. Furthernore, petitioner’s
testinmony with respect to the now conceded personal expenses that
petitioners deducted as busi ness expenses denonstrates a | ack of
a reasonable attenpt to conply with the law. Petitioners are

therefore liable for the penalties inposed for 2005 and 2006.
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We have considered the other argunents of the parties, and
they are either without nmerit or need not be addressed in view of

our resolution of the issues. For the reasons expl ai ned above,

Deci sion will be entered

under Rul e 155.




